PART 5 — CODES AND PROTOCOLS

MEMBERS PLANNING CODE OF GOOD PRACTICE
1 Purpose of the Code

This Code has been being prepared for the guidance of Officers and Members in
their dealings with planning matters. This includes decision-making meetings of
Council, which exercise the planning function of the planning authority or less formal
occasions such as meetings with officers or the public or consultative meetings.
Whilst much of this Code of Good Practice relates to the submission and
determination of planning applications it also applies to discussions / submission
relating to the preparation of the Local Development Plan and to Planning Appeals
and enforcement. The Code has been prepared in accordance with: -

e Code of Conduct for Members and Co opted Members of the County Council of
the City and Council of Cardiff
e The Royal Town Planning Institute Code of Conduct for Chartered Planners

The Code has the following objectives:-

e To guide and protect Officers and Members in dealing with planning related
matters from criticism and challenge

e To inform potential developers and members of the general public of the
standards adopted by Cardiff County Council and the performance of its
planning function

e To ensure that, in the planning process, there are no grounds for suggesting that
a decision has been biased, partial or not well founded in any way.

2 Key Principles

Planning decisions made by Councils can have a considerable effect on the value of
land, the nature of its development and on the lives and amenities of people living in
the vicinity. The process of arriving at decisions on a planning matter must be open
and transparent. The involvement of both Officers and Members must be clearly
understood. The main principles which Members should have clear regard for are:-

e The key purpose of planning is to control development in the public interest

e Your overriding duty as a Councillor is to the whole local community

e You have a special duty to your constituents including those who do not vote for
you

e Your role as a member of the planning authority is to make planning decisions
openly, impartially, with sound judgement, and for justifiable reasons
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Whilst you may be strongly influenced by the views of others and of your party in
particular it is your responsibility alone to decide what view to take on any
question which Councillors have to decide

You should never do anything as a Councillor, which you could not justify, to the
public. Your conduct and what the public believes about your conduct will effect
the reputation of the Council

It is not enough to avoid actual impropriety. You should at all times avoid any
occasion for suspicion and any appearance of improper conduct

You should treat with extreme caution any offer of gift or favour or hospitality that
is made to you personally. You are personally responsible for all decisions
connected to the acceptance of such gifts or hospitality and for avoiding the risk
of damage to public confidence in local government

Section 54a of the Town and Country Planning Act requires you to take planning
decisions in accordance with the provisions of the development plan unless
material considerations indicate otherwise. You should ensure that all decisions
that you make have regard to proper planning considerations and are made
impartially and in a way, which does not give rise to public suspicion or mistrust

The Code applies to all decisions of the Council on planning related matters.
This includes Members involvement in any planning application, whether or not it
is reported to a committee, all applications determined by any committee or by
Full Council acting as a local planning authority

Relationship to the Code of Conduct for Members and Co Opted Members
of the County Council of the City and County of Cardiff

The Code of Conduct adopted by Cardiff County Council on 13t December 2001
sets out requirements and guidance for Members on the disclosure and registration
of interests. Not only should impropriety be avoided but also any appearance or
ground for suspicion of improper conduct. When considering any planning matter
you should have primary regard for the Code of Conduct, and particularly the
requirement to properly declare all interests:-

4

Do apply the rules in the Code of Conduct for Members first which must always
be complied with

Do then apply the rules in this planning Code of Best Practice

Development Proposals and the Declaration of Members' Interests

When considering planning matters Members may find that they need to:

Declare a personal and / or prejudicial interest or
Indicate that they have come to a view prior to the meeting (i.e. fettered their
discretion)
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The existence and nature of any interest should be disclosed at all relevant meetings
including informal meetings or discussions with officers and other Members. A
member may at any time declare a personal interest under the Members Code of
Conduct however it is preferably disclose your interest at the beginning of the
meeting and not just at the commencement of the discussion on that particular
matter.

Where your interest is personal and /or prejudicial:

e Do Not participate or give the appearance of trying to participate in the making
of any decision on the matter by the planning authority

e Do Not try to represent Ward/local views. Get another Member who is not a
member of DC to do so instead

e Do Not get involved in the processing of the application and direct any queries
or technical matters to the relevant officer

e Do Not seek or accept any preferential treatment or place yourself in a position
that could lead the public to see that you are receiving preferential treatment
because of your position as a Councillor. This would include using your position
to discuss any proposal with Officers or Members when other members of the
public would not have the same opportunity to do so. You may need to identify
another local member who is prepared to represent local interests

e Do be aware that whilst you are not prevented from seeking to explain and justify
a proposal in which you have a personal interest to an appropriate Officer in
person or in writing, the Member’'s Code of Conduct places greater limitations on
you in representing that proposal than would apply to a normal member of the
public (for example where you have a personal and prejudicial interest in a
proposal to be put before a meeting you will have to withdraw from the room or
Chamber whilst the meeting considers it, whereas an ordinary member of the
public would be able to observe the meeting's consideration of it from the public

gallery)

e Do notify the Monitoring Officer in writing of your own interest and ensure that a
proper record of the interest is noted at any meeting (use the form at Appendix

1)
Where you have fettered your discretion

The allowance made for Councillors to be predisposed to a particular view is a
practical recognition of:

e the role played by party politics in Local Government

e the need for Councillors to inform constituents of at least an initial view on a
matter as part of their public role
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e the structure of local government which ultimately requires the same Councillors
to make decisions

It is therefore particularly important for elected Councillors to have a clear
understanding about the implications of expressing an opinion or view on planning
matters. If you make up your mind or clearly appear to have made up your mind
(particularly in relation to an external interest or lobby group) on how you will vote on
any planning matter prior to formal consideration of that matter (i.e. at the meeting of
the planning authority, prior to the hearing of the Officers presentation and evidence
and arguments on both sides) you may be seen to have fettered your discretion. For
example:-

e Where the Council is the landowner, developer or applicant and you have acted
as or could be perceived as being a chief advocate for the proposal. Through
your significant personal involvement in preparing or advocating the proposal
you may be perceived by the public as being no longer able to act impartially or
to determine the proposal purely on its planning merits

e Where you are a member of an organisation or lobbying group, which has
publicly expressed a view on the planning matter. (A lobbying group is a body
whose principle purposes include the influence of public opinion or policy). You
may also have a personal interest in a matter before committee. The test of
establishing a prejudicial interest under the Code is analogous to the common
law test for bias -"that a member of the public with knowledge of all of the
relevant facts would regard your interest as so significant that it is likely to
prejudice your judgment of the public interest"

However where you act as part of the consultee body (e.g. where you are also a
member of a community council) you may take part in its debate provided that:-

e the proposal does not substantially effect the well-being or financial standing of
the consultee body, and

e you make it clear that your views are expressed on limited information before
you only, and

e that you reserve judgment and the independence to make up your own mind on
each separate proposal based on your overriding duty to the whole community
and not just to the people in that area, ward or parish, and

e you clearly state you will not in anyway commit yourself as to how you or others
may vote when the proposal comes before the Planning Committee and

e you disclose your personal interest regarding your membership or role when the
Planning Committee comes to consider the proposal

In all other circumstances
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e Do not speak and vote on a proposal as a Member of the Development Control
Committee where you have fettered your discretion. You do not also have to
withdraw but you may prefer to do so for the sake of appearances

e Do explain that you do not intend to speak and vote because you have or could
reasonably be perceived as having judged the matter elsewhere so that this may
properly be recorded in the minutes

e Do take the opportunity to exercise your separate speaking rights as a ward
member where you have represented your views or those of local electors and
have fettered your discretion but do not have a personal/prejudicial interest. In
these circumstances advise the Chair that you wish to speak in this capacity
before the commencement of the item, remove yourself from the Members
seating area for the duration of that item and ensure that your actions are
recorded.

The flow chart at Appendix 2 provides guidance for you in deciding whether you
have a declarable interest

Given the issues set out above Members of Planning Committee may wish to
consider whether they should take an active role on consultee bodies such as
Community Councils.

5 Contact with Applicants, Developers and Objectors

Local Authorities are encouraged by Government policy to enter into pre-application
discussions with potential applicants. There will also be discussions and meetings on
strategic plans for the Council (e.g. matters arising from the local development plan
or major development sites). Such strategic discussions lie within the remit of the
Cabinet Member with responsibility for Environment and Transportation and may be
distinguished from discussions on specific planning applications, and therefore not
subject to the caveat set out below. In addition negotiations and discussions are
likely to be ongoing after an individual application has been submitted. Such
discussions can often be interpreted by the public (and especially objectors) as
prejudicing the planning decision-making process. In order to allay such perceptions
all discussions should take place within clear guidelines.

One particular aspect of application discussions relates to lobbying. Lobbying is a
normal part of the political process. However, it can lead to impartiality being brought
into question and accordingly there is a need to declare publicly that an approach of
this nature has taken place. Lobbying can take place by professional agents as well
as un-represented applicants/landowners and community action groups.

e Do not agree to any formal meeting with applicants, developers or groups of
Objectors if you are a member of Development Control Committee and therefore
likely to be part of the decision-making process. There may be exceptional
circumstances where meetings do take place. Such meetings must always have
been formally convened by the Development Control Manager. The officer will
then ensure that those present at the meeting are advised from the start that the
discussions will not bind the authority to any particular course of action, that the
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meeting is properly recorded on the application file, and that a record of the
meeting will be made available for public inspection and will form a background
paper to any Committee report

Do refer those who approach you for planning procedural or technical advice to
officers

Do report to the Development Control Manager any significant contact with the
applicant and other party, explaining the nature and purpose of the contacts and
your involvement in them and ensure that this is recorded on the planning file

Do not attend any private planning presentation unless an Officer is present
and/or that it has been organised by Officers. These may be differentiated from
major public presentations when members may seek information but should not
enter into discussions or express a view

Do remember that the presentation is not part of the formal process of debate
and determination of any subsequent application and that this will be carried out
by the appropriate Committee of the planning authority

Do be aware that a presentation is a form of lobbying and you must not express
any strong view or state how you or other Members might vote

Do ask relevant questions for the purposes of clarifying your understanding of
the proposals

Do explain to those lobbying or attempting to lobby you that whilst you can listen
to what is said it prejudices your impartiality and therefore your ability to
participate in the Committee’s decision-making to express an intention to vote
one way or another, or such a firm point of view which amounts to the same
thing

Do remember that your overriding duty is to the whole community not just the
people in your local area, and taking account of the need to make decisions
impartially, you should not improperly favour or appear to improperly favour any
person, company, group or locality

Do not accept gifts or hospitality from any person involved in or affected by a
planning proposal. If a degree of hospitality is entirely unavoidable ensure that it
is of the minimum and its acceptance is declared as soon as possible
(remembering to register any gift with a value of over £25).

Do copy or pass on any lobbying correspondence you receive to the
Development Control Manager at the earliest opportunity as this will enable
proper officer advice to be given in the report and avoid the situation where
officers are asked to respond to new information at the meeting itself, leading to
deferral or decisions made on partial advice
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Do promptly refer to the Development Control Manager any offers made to you
of planning gain or constraint of development

Do inform the Monitoring Officer where you feel that you have been exposed to
undue or excessive lobbying or approaches

Do note that unless you have a personal and prejudicial interest you will not
have fettered your discretion or breached this Planning Code of Good Practice
through listening or receiving view points from residents or other interested
parties making comments to residents, interested parties, other members or
appropriate officers providing they do not consist of or amount to prejudging the
issue. Provided that you make clear that you are keeping an open mind, seeking
information through appropriate channels or being a vehicle for the expression of
opinion or speaking at the meeting as a ward member provided you explain your
actions at the start of the meeting or item and make it clear that having
expressed the opinion or ward view you have not committed yourself to vote in
accordance with those views and you will make up your own mind having heard
all of the facts and listened to the debate

6 Ward Interests

A Development Control Committee Member who represents a ward affected by a
particular application is in a difficult position particularly if it is a controversial
application around which a lot of lobbying takes place. There is a balance to be
struck between the duty to be an active ward representative and the overriding duty
as a Councillor to the whole local community. In these circumstances

Do not lobby fellow councillors regarding your concerns or views nor attempt to
persuade them that they should decide how to vote in advance of the meeting at
which any planning decision is to be taken

Do not decide or discuss how to vote on any application at any sort of political
group meeting or lobby any other member to do so. Political group meetings
should never dictate how Members should vote on a planning issue

Do not become a Member or lead or represent an organisation whose primary
purpose is to lobby, to promote or oppose specific planning proposals. If you do
you will have fettered your discretion and are likely to have a personal and
prejudicial interest and will have to withdraw from any meeting

Do of course join general interest groups which reflect your areas of interest or
which concentrate on issues beyond particular planning proposals (such as your
local civic society) but make sure that you disclose a personal interest where that
organisation has made representations on a particular proposal and make it
clear to that organisation and the committee that you have reserved judgement
and the independence to make up your own mind on each separate proposal

Development Proposals Submitted by Officers or Councillors of the

Council (the advice in this section applies to both planning applications
and Development Plan Policy matters)
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Officers should never act as agents for people pursuing a planning matter with their
Authority. Members may in law advocate on behalf of a proposal or act as an agent
on behalf of a specific proposal. However, it is likely that you will then have a
personal and a prejudicial interest which must be declared in accordance with the
Members Code of Conduct and which will debar you from taking part in the decision.
Where Members are likely to do this on a regular basis they should not accept
membership of the Development Control Committee.

Should any Member or Officer connected with the planning service submit their own
proposals to the Authority they should declare the interest to the Monitoring Officer
and to the Chief Strategic Planning and Environment Officer at the earliest
opportunity and take no part in the processing. Any such proposal/application will be
reported to the Development Control Committee and not dealt with under delegated
powers.

8 The Decision Making Process

A decision on a planning application cannot be made before the committee meeting
when all of the relevant information is to hand, any political group meeting prior to a
Committee meeting should not be used to decide how Councillors should vote.
Accordingly Agenda Briefing meetings and any pre-Committee meetings will solely
be for the purpose of enabling an exchange of briefing material between Officers and
Members on planning issues of concern in relation to particular applications, and will
be open to Members of all political groups. All applications considered by
Development Control Committee or by a report on the circulated schedule shall be
the subject of written reports and clear recommendations. If the recommendations
are contrary to the provisions of the Development Plan the material considerations,
which justify this, shall be clearly stated. If in the view of the officer the matter is
finely balanced the report will say so. The recommendations put forward by officers
and the decisions by members are separate parts of the same process, which should
be justified by the report and debate respectively.

The Conduct of the meeting will be in accordance with the Committee Procedure
Rules found within the Council’s Constitution

e Do not put pressure on officers to put forward a particular recommendation (this
does not prevent you from asking questions or submitting views to the
Development Control Manager which may be incorporated in to any Committee
report)

e Do recognise that officers are part of a management structure. Only discuss the
proposal outside of any arranged meeting with a Chief Officer, or those officers
who are authorised by the Chief Officer to deal with the proposal at Member
level

e Do recognise and respect that Officers involved in the processing and
determination of planning matters must act in accordance with the Councils
Code of Conduct for Officers and their Professional Code of Conduct. As a result
planning officers views, opinions and recommendations will be presented on the
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basis of their overriding obligation of professional independence which may on
occasions be at odds with the views, opinions or decisions of the Committee or
its Members

Do have regard to the Councils Member/Officer Protocol, which governs the
working relationships that you have with officers. This is a relationship based on
mutual trust and courtesy, and all meetings should be guided by this principle.

Do come to meetings with an open mind and demonstrate that you are open
minded

Do ensure that if you have requested a proposal to go before the Committee
rather than be determined through officer delegation that your planning reasons
are recorded and repeated in the report to the Committee

Do comply with the Section 54a of the Town and Country Planning Act 1990 and
make decisions in accordance with the Development Plan unless material
considerations indicate otherwise

Do come to your decision only after due consideration of all the information
reasonably required upon which to base a decision. If you feel there is
insufficient time to digest new information or that there is simply insufficient
information before you, request that further information. If necessary defer or
refuse

Do not vote or take part in the meeting's discussions on a proposal unless you
have been present to hear the debate including the officers introduction to the
matter

Do have recorded the reasons for the Committees decision to defer any
proposals

Do make sure that if you are proposing, seconding or supporting a decision
contrary to officer recommendations or the Development Plan that you clearly
identify and understand the planning reasons leading to this conclusion/decision.
These reasons must be given prior to the vote and be recorded. Be aware that
you may have to justify the resulting decision by giving evidence in the event of
any challenge

Do not allow members of the public to communicate with you during the
committee's proceedings (or in writing) other than through the scheme for public
speaking as this may give the appearance of bias

Do ensure that you comply with the Councils procedures in respect of public
speaking
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9 Training

Training on planning matters will be made available at convenient times for all
Members of the Council, and in particular those serving on the Planning Committee.

Subject to resource availability places will be made available for new Members of the
Planning Committee to attend the Annual Planning Summer School (run by the
Royal Town Planning Institute “RTPI”)

Refresher training for all Members of Planning Committee will be held throughout the
year in the form of Briefing Sessions at Planning Policy Committee Meetings.

e Do ask the Chair of or the Committee Clerk for the Planning Committee if you
have not attended Planning Summer School and you would like to

e Do endeavour to attend any training sessions provided since these will be
designed to extend your knowledge and thus assist you in carrying out your role
properly and effectively

10 Site Visits
Site visits by Committee can be helpful in reaching a decision on issues where site
circumstances are clearly fundamental to that decision.

The purpose of a site visit is to enable Committee Members:-

e to view the site of a planning application together with surrounding land;

e to place the application in its physical context;

e to assist the appraisal of constraints and opportunities afforded by the proposed
development, and its potential impact on surrounding land;

e to have officers point out material considerations

A consistency of approach is required for site visits to ensure that any site visit
undertaken adds to the Planning Process, and also that the interests of the
applicant, any objectors and the local community are dealt with equitably

Members are asked to alert officers to impending requests for site visits at the
earliest opportunity. This will them to inform the Chairman and consider jointly
whether site visits could be arranged in a way which minimises any delay to the
processing of the application

When a member makes a request site visit the reason for the request must be stated
and will be minuted. The decision on whether to agree a site visit lies with the
Committee.

Site visits should only be made where necessary. Consideration should be given to

what will the Planning Committee gain from a site visit that is no already evident from
the Officer's Report and other supporting information.
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Committee members should consider requests critically because they generally
cause delay to the process, and are time consuming and costly. Alternative methods
of obtaining the information should be considered i.e. digital photography.

When considering a request for a site visit which could lead to the deferment of the
determination of the application, the Chairman will require the proposer and
seconder of the motion to state the reason for the proposed visit and what the
Committee will gain and this shall be recorded in the Minutes.

Whenever a site visit has been agreed by the Committee, it should specify whether
the site should be viewed:

e from the public highway or public land only
e from the application site
e from other private land outside the application site

This should be recorded in the Minutes. This will enable officers to make appropriate
requests to enter onto private land.

The Head of Development Control (or their representative) will make arrangements
for site visits. This will include:

e obtaining the relevant permission to enter private land

e informing Local Members, Petitioners, and anyone who has made observations
/ representations / comments on the application

e sending a copy of the Site Inspection Protocol to the applicant or owner who has
given consent for the site to be entered, the owner of any other land who has
agreed that their land may be entered

e arranging for an attendance list to be taken of the visit

On attending a site visit Members should follow the Site Inspections Protocol
(attached at Appendix 3)

e Do try to attend site visits and ensure that you treat them only as an opportunity
to seek information and to observe the site

e Do ask the Officers at the site visit questions or seek clarification for them on
matters which are relevant to the site inspection

e Do not express opinions or views to anyone

e Do not hear representations from any parties other than as set out in the Site
Inspections Protocol. Make it clear that any representations must focus only on
site factors and site issues. Where you are individually approached by an
applicant or a third party advise them that they should make their
representations in writing to the authority and direct them to or inform the officer
present
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e Do not enter a site which is subject to a proposal other than is part of an official
site visit even in response to an invitation as this may give the impression of bias
unless:

(a) you feel that it is essential for you to visit the site other than through
attending the official site visit

(b) you have first spoken to the Development Control Manager about your
intention to do so and why (which will be recorded on the file) and you
can ensure that you will comply with these good practice rules on site
visits

11 Sanctions

The purpose of this Code is to provide guidance to Members in relation to the
performance of the Councils planning function. The application of and adherence to
the Code is intended to build public confidence in the Councils planning system and
to produce a strong platform for planning decision-making. The Code does not
remove the responsibility of Members to exercise their statutory discretion to
determine the merits of individual applications or proposals.

A failure to adhere to the Code gives rise to potential consequences to the Council
and individual Members, especially if this results in a pattern of inconsistency. The
normal sanction of the democratic process is through the ballot box. Councillors may
make a reputation in their community not only for their beliefs but also for their
general conduct.

Consistency and fairness are important qualities in the public eye and they are vital
to the conduct of the Planning Committee.

Beyond the normal democratic process a number of specific consequences can be
identified

e The Local Government Ombudsman

Although the Local Government Ombudsman will not investigate the balance of
argument in any planning decisions she/he may agree to investigate a planning
complaint if it concerns the manner in which a decision was taken. If it is found
injustice has been caused by maladministration in the light of statutory or established
Council procedures she/he will recommend redress which may take the form of
compensation.

Councillors who breach the national Code of Conduct may open themselves up to
complaints of misconduct which will be dealt with by the Local Government
Ombudsman. The Local Government Ombudsman has extensive powers to
investigate a complaint. If a complaint is upheld a formal report can be sent either to
the Council’s Standards and Ethics Committee or the Adjudication Panel for Wales.

Such complaints may be referred to the Council's Monitoring Officer for investigation
and the Standards Committee for determination and remedy.
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e The Adjudication Panel for Wales

The Adjudication Panel for Wales is an independent body established under Part Ili
of the Local Government Act 2000. The role of the panel is to form tribunals to
consider whether Members have breached their authority’s statutory Code of
Conduct.

The panel will also hear appeals by Members against decisions of the Council’s
Standards and Ethics Committee.

e Appeals to the National Assembly for Wales

An applicant who has been refused planning permission has a right of appeal to the
National Assembly for Wales. If an appeal is successful and it shown that the
Councils conduct in dealing with the matter was unreasonable to the appellant costs
may be awarded against the Council. All appeals are administered by the Planning
Inspectorate.

e Powers of the National Assembly for Wales

The National Assembly for Wales possesses a range of powers which could be
exercised where a Local Planning Authority appears to make inconsistent decisions
or decisions which are seriously in conflict with National and Development Plan
Policies. This could involve the greater use of the power to call in applications
whereby an application will be determined by the National Assembly following a
Public Inquiry. Where permission has already been granted by the Council powers
exist to revoke or modify permissions or to require discontinuance of a land use
which if exercised would give rise to a liability to compensate on the part of the
Council

e Judicial Review

If objectors are convinced that the Council in determining to grant an application did
not observe their statutory observations to carry out all necessary procedures base
their decision on the development plan and take in to account all representations
they may apply for Judicial Review of the decision which might result in it being
quashed. In such circumstances it would be normal for the costs of the applicant to
be awarded against the Council.

e District Auditor

Each of the above courses of action could result in significant extraordinary costs to
the Council. These costs will be closely examined by the District Auditor. Where it
appears to an Auditor that a loss has been incurred or a deficiency caused in the
Councils accounts by the wilful misconduct of any person she/he is required to certify
that the loss or deficiency is due to that person and it may therefore lead to a formal
report to Council in accordance with the powers granted to District Auditors under
the Local Government Act 2000.
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